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P r o t e s t  t h a t  Small B u s i n e s s  Administra- 
t i on  ( S B A ) ,  i n  approving the  r e s t r i c -  
t i o n  of a procurement t o  s e c t i o n  8 ( a )  
f i r m s ,  acted f r audu len t ly  o r  i n  bad 
r a i t h  because such approval i s  contrary 
:3 SBA's Standard Operating Procedures 
i s  d i s m i s s e d  because p r o t e s t e r  has not 
met i t s  burden of showing t h e  possi-  
b i l i t y  t h a t  SBA had a s p e c i f i c  and 
rnalicious i n t e n t  t o  i n j u r e  p r o t e s t e r .  
Request t h a t  GAO i n f s r  bad f a i t h  from 
S3P. conduct i s  not s u f f i c i e n t  t o  
s a t i s f y  burden. 

bu  
f i  

Prospect Assoc ia tes ,  L t d .  ( P r o s p ~ c ~ t ) ,  a small 
s i n e s s ,  p r o t e s t s  the  r e s t r i c t i o n  t o  s e c t i o n  8 ( a )  
rms of reques t  €or  proposals  (RFP) No. 263-85-P(87)  

-0076 issued by the Nat ional  I n s t i t u t e s  of Health 
( N I H ) ,  €or  conference management and  r e l a t e d  publ i -  
ca t ion  s e r v i c e s .  

T h e  p r o t e s t  is  d i s m i s s e d .  

Prospect  s t a t e s  t h a t  i t  is p r e s e n t l y  performing 
v i r t u a l l y  a l l  of the requirements covered by the  RFP, and 
t h a t  98  percent  of P r o s p e c t ' s  NIH c o n t r a c t s  and 96 percent  
of i t s  t o t a l  s a l e s  w o u l d  be i n  d i r e c t  jeopardy as a r e s u l t  
of t h i s  procurement. Prospect  s t a t e s  t h a t  under SBA 
Standard Operating Procedures (SOP), 8005 para.  63e 
(Sept .  4 ,  1979), SBA may not  consider  a s ec t ion  8 ( a )  
procurement i f  SBA determines t h a t  a small business  
concern may s u f f e r  a major hardship i f  the  procurement is 
removed from competi t ion,  thereby d e n y i n g  t he  concern, 
o therwise  h i s t o r i c a l l y  dependent on such r ecu r r ing  
procurement, the  oppor tuni ty  t o  compete. Prospect  has 
recues te2  our cons ide ra t ion  of t h i s  mat ter  because i t  
be l i eves  SBA f a i l e d  t o  make t h e  requi red  determinat ion.  
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A l t e r n a t i v e l y ,  P r o s p e c t  c o n t e n d s  t h a t  i f  S B A  h a s  made  
t h e  d e t e r m i n a t i o n ,  a n y  f i n d i n g  t h a t  t h e  h a r d s h i p  t o  
Prospect  does n o t  s u p p o r t  t h e  c a n c e l l a t i o n  o f  t h e  section 
8 ( a )  r e s t r i c t i o n  n e c e s s a r i l y  impl ies  b a d  f a i t h  o n  t h e  p a r t  
of SBA o f f i c i a l s .  P r o s p e c t  a l l e g e s  t h e  i r r e p a r a b l e  
h a r d s h i p  w h i c h  i t  w o u l d  s u f f e r  w o u l d  n o t  o r d i n a r i l y  h a p p e n  
i n  t h e  a b s e n c e  of g ross  n e g l i g e n c e  o r  b a d  f a i t h  o n  t h e  
p a r t  o f  S B A  a n d  N I H  o f f i c i a l s .  

T h e  record i n d i c a t e s  t h a t  P r o s p e c t  h a s  f i l e d  a n  
appeal  w i t h  t h e  SBA r e q u e s t i n g  t h a t  SBA e i the r  make o r  
r e c o n s i d e r  t h e  r e q u i r e d  d e t e r m i n a t i o n  of w h e t h e r  a s m a l l  
b u s i n e s s  c o n c e r n  w i l l  be h a r m e d  b y  t h e  s e c t i o n  8 ( a )  
p r o c u r e m e n t .  

S e c t i o n  8 ( a )  o f  t h e  S m a l l  B u s i n e s s  A c t ,  15  U.S.C. 
S 6 3 7 ( a )  ( 1 9 8 2 ) ,  a u t h o r i z e s  t h e  S B A  t o  e n t e r  i n t o  
c o n t r a c t s  w i t h  g o v e r n m e n t  a g e n c i e s  a n d  t o  a r r a n g e  f o r  t h e  
p e r f o r m a n c e  of s u c h  c o n t r a c t s  by l e t t i n g  s u b c o n t r a c t s  t o  
s o c i a l l y  a n d  e c o n o m i c a l l y  d i s a d v a n t a g e d  s m a l l  b u s i n e s s  
c o n c e r n s .  U n d e r  t h e  a c t ,  a c o n t r a c t i n g  o f f i c e r  h a s  b r o a d  
d i s c r e t i o n  t o  l e t  t h e  c o n t r a c t  t o  S B A  u p o n  s Q c h  terms a n d  
c o n d i t i o n s  a s  may be aq reed  t o  by t h e  a g e n c y  a n d  t h e  SBA. 
M o r e o v e r ,  s i n c e  SBA's SOP m e r e l y  p r o v i d e  i n t e r n a l  SBA 
p o l i c i e s  a n d  g c l i d e l i n e s  t h a t  c o m p l e m e n t  t h e  S B A  r e g u l a -  
t i o n s  i m p l e m e n t i n g  t h e  8 ( a )  p r o g r a m  a t  13  C.F.R. p a r t  1 2 4  
( 1 9 8 4 ) ,  w e  w i l l  n o t  r e v i e w  t h e  SBA's c o m p l i a n c e  w i t h  those  
i n t e r n a l  p r o c e d u r e s  a b s e n t  a s h o w i n g  o f p o s s i b l e  f r a u d  or 
bad f a i t h .  J a n k e  a n d  Company,  I n c . ,  t i -216152,  Auq. 3 0 ,  
1 9 8 4 ,  84-2 C P D  li 2 4 2 ;  a f f ' d ,  84-2  CPD qI 5 2 2 ,  i n f r a .  

A p r o t e s t e r  a l l e g i n g  b a d  f a i t h  by g o v e r n m e n t  
o f f i c i a l s  b e a r s  a v e r y  h e a v y  b u r d e n  o f  p r o o f .  T o  
e s t a b l i s h  bad  f a i t h ,  t h e  c o u r t s  a n d  o u r  O f f i c e  requi re  
v i r t u a l l y  i r r e f u t a b l e  p r o o f  t h a t  e i t h e r  NIH or  SBA 
o f f i c i a l s  h a d  a s p e c i f i c  a n d  m a l i c i o u s  i n t e n t  t o  i n j u r e  
P r o s p e c t .  P rospec t  a s k s  t h a t  we i n f e r  b a d  f a i t h  f r o m  t h e  
SBA's a c t i o n s .  I n f e r e n c e  a n d  s u p p o s i t i o n  i s  n o t  
s u f f i c i e n t  t o  meet t h i s  b u r d e n .  -- J a n k e  a n d  Company - 
I n c o r p o r a t e d - - R e q u e s t  f o r  R e c o n s i d e r a t i o n ,  B-216152 .2 ,  
Nov. 1 3 ,  1 9 8 4 ,  84-2 CPD 1I 5 2 2 .  

T h e  p r o t e s t  i s  d i s m i s s e d .  

W R o n a l d  E e r g e r  
D e p u t y  Assoc ia t e  

G e n e r a l  C o u n s e l  
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